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Sealing juvenile justice records in California: 
How new legislation can help remove needless barriers to jobs, higher education and military service

By David Steinhart
Imagine that you are 19 years old and filling out an application for an entry level job at a high-tech company.  You completed a course in computer science, but you are carrying some baggage because when you were 16 you and your friends stupidly spun your cars around the high school football field and caused some real damage.  After some weekends in the juvenile hall and a year on probation, you are still making restitution payments.  Now you are looking at the question on the application that asks: Have you ever been arrested or convicted of a crime other than a traffic violation?   Sweat forms on your brow, you’re not sure what to do, but you sense there’s trouble ahead.

Unfortunately, many youth with a history of involvement in the juvenile justice system find that they are cut off from jobs or other re-entry options because their arrest, probation and court records stand in the way.  Career opportunities can be lost, even after a young applicant has met every obligation or probation condition imposed by the justice system. Often the stumbling block is a job application that asks the simple question: Have you ever been arrested for or convicted of a crime? To answer this question, the applicant may need a lawyer at his side whether he’s trying to work at Starbucks or land a high-tech job. There may be no right answer to this question—Answer yes, and you go to the bottom of the pile. Answer no and get “found out”, and you go there too. In most states, employers are under no obligation to avoid asking these questions of job seekers.

College applications can also be puzzling and perilous for someone with a juvenile justice record. The Common Application used so pervasively and accepted by more than 500 colleges in the United States asks about criminal convictions and school discipline history. The California State University system has so far declined to quiz applicants about offense history, but private universities are under no such constraint. College admission officers frequently check social media sites and other sources for discrepancies between what’s on the application and what their search turns up.  Applicants with justice system records may go blindly into this process or may simply be confused about how to proceed.

The old California sealing law: cumbersome and inaccessible for many youth 

California law does offer justice system youth a way out of this dilemma—by what is known as “sealing” of the juvenile record.   For more than a half-century California’s Juvenile Court Law has allowed a person with a juvenile offense record, after a waiting period, to petition the juvenile court to have the delinquency record sealed. 
  If the he or she then meets the code criteria for sealing, the court will order all records in the case, including arrest and probation records, to be sealed. Importantly, upon sealing of the record, the underlying offense is “deemed not to have occurred” and the person whose record has been sealed may “answer accordingly” when applying for jobs or other positions.  This legal effect of sealing, equivalent to expungement, also means that the sealed record cannot be reopened and then used against the person in a subsequent proceeding—with rare exceptions.
  
The option of petitioning the Juvenile court to have an offense record sealed is not available to everyone. In 2000, California voters approved a tough juvenile crime initiative (Proposition 21) that banned sealing of the juvenile record for those 14 or older having a serious or violent offense listed in Section 707 of the Welfare and Institutions Code— crimes for which prosecutors can file charges directly in adult criminal court.
  In addition, those eligible for “sealing by petition” must wait until their 18th birthday or five years after the court’s jurisdiction has terminated (whichever comes first) to file a petition for this relief.  Finally, each petitioner must remain essentially offense free and must demonstrate that “rehabilitation has been obtained to the satisfaction of the Court”.  If all of these tests are met, the court will order the records in the case sealed.

The problem with this process is that it has been so rarely utilized.  Only a small fraction of juvenile “convictions” are cleared in California by petitions for sealing. In short, the petition sealing process is simply beyond the reach and affordability of many young people who could benefit from it.  First of all, the sealing statute is dense and difficult to comprehend. Most minors exiting the juvenile justice system are unable to understand and navigate the process without professional help.  The waiting period alone discourages many from making the effort. Finally, the petitioner may have to pay a lawyer or court-imposed fees to pursue sealing—a financial barrier that can be daunting. 

These barriers to record sealing have gathered criticism in recent years, in California and in other American jurisdictions where they prevail. A growing body of research, embraced in recent United States Supreme Court decisions on the death penalty and life terms for juveniles, finds that adolescents do not reach full brain development and adult levels of maturity until well into their twenties.  The U.S. Supreme Court acknowledgment of “developmental differences” has compelled state law changes that mediate against using adolescent behaviors to impose lifetime penalties. Practitioners in the juvenile justice field have long recognized the job-killing impact of criminal histories that shadow former offenders throughout their adult lives. 
  The question is increasingly asked: Why should public policy erect insurmountable barriers to the very jobs and other re-entry options that young people need to avoid continued entanglement with the justice system?

SB 1038 is introduced by Senator Mark Leno: the bill would make record sealing automatic in qualified cases
In 2014 at the urging of defense organizations, California Senator Mark Leno (D.- San Francisco) decided it was time to reshape California’s fallow juvenile justice sealing law. He introduced Senate Bill 1038. The stated goal of the bill was to open pathways to employment and education by making the California records sealing process far more accessible for eligible youth. The key feature of SB 1038 was that it makes sealing automatic in qualifying cases, without forcing the individual to wait for years at time, to file a petition or to hire an attorney. Under SB 1038, the Court would be required to seal the record on its own accord upon the youth’s “satisfactory completion” of a diversion program or a term of probation supervision.  The bill maintained the voter-approved (Proposition 21) ban on sealing records in serious crime cases.  It also provided that once the record was ordered sealed, the petition before the court would be dismissed and the offense would be “deemed not to have occurred”.  An important  limitation of SB 1038 was that it applied the “auto-sealing” process only the court’s own records in the case—not to law enforcement, probation or other records that are covered in the parallel “sealing by petition” statute.

SB 1038 bundled these provisions into a new Welfare and Institutions Code (WIC) Section 786—a code section that would supplement and co-exist with the older sealing-by-petition statute, WIC Section 781.  Section 781 was to remain in place as a backup for those whose records did not qualify for auto-sealing under a new Section 786.   Since SB 1038 was not retroactive (did not apply to older cases), the sealing-by-petition section also needed to be retained as a sealing avenue for individuals with pre-SB 1038 offense histories.  
SB 1038 is signed into law by the Governor—but implementation problems arise

SB 1038 passed the Legislature and went to the Governor with support from the California Juvenile Court Judges, the Chief Probation Officers and a host of defense and youth service organizations. It was opposed by California District Attorneys and California State Sheriffs Associations. The Governor signed the bill into law in September 2014, effective January 1, 2015.

Soon after SB 1038 became law, implementation problems arose.  Defense lawyers reported cases in which the court refused to order sealing under the new law unless a request to do so had been presented by the probation department, or unless counsel made the request to the court.  The intent of SB 1038 was that, in eligible cases, the court must initiate sealing and dismissal on its own accord.  Another problem was that there were no consistent forms available for counsel or courts to use for auto-sealing.  In addition the new law did not include a definition to guide courts in deciding whether the minor had attained “satisfactory completion” of probation or diversion.  The omission of arrest and probation records from the courts sealing order under the new law drew complaints from defense counsel that the sealing was insufficient to protect minors in re-entry and job situations.

Senator Leno’s SB 1038 achieved the threshold goal of establishing the new justice system policy on auto-sealing of juvenile delinquency records. Now it was time for a clean-up bill that would address the implementation issues bubbling up in the wake of the Leno bill. Having worked closely with Senator Leno on SB 1038, we at Commonweal decided to take the statewide lead on a clean-up bill. We prioritized the changes that were needed and circulated them to defense counsel, probation chiefs, judges and other stakeholders for comment. We relied in the vetting process on guidance from Judge-Emeritus and former President of the National Council of Juvenile & Family Court Judges, Leonard Edwards, who continues to advise the California Judicial Council and serve as an iconic leader for the Juvenile Court Judges Association of California.  We compiled all of the feedback into a mockup. We were fortunate then to enlist Assembly Member Mark Stone (D.- Santa Cruz) as author of the cleanup bill.  Assemblyman Stone, who chairs the Assembly Judiciary Committee, had a strong track record of foster care legislation and a keen interest in the juvenile justice issues that would be addressed by the follow-up measure.
The clean-up bill, AB 666, is introduced in 2015 by Assemblyman Mark Stone

Mark Stone’s AB 666 was introduced in February 2015. As introduced, it added law enforcement, probation and other pertinent agency records to the court files already mandated for auto-sealing under SB 1038. It also required the Judicial Council to adopt rules and forms to support the uniform application of SB 1038 in all California counties.

Subsequent amendments addressed these other needs on the SB 1038 repair list:
· Defining satisfactory completion. To qualify for court-ordered sealing under SB 1038, a minor must demonstrate “satisfactory completion” of the underlying term of diversion or probation supervision. AB 666 provides a definition of “satisfactory completion” to guide the court review of whether the juvenile qualifies for auto-sealing and dismissal of the petition under Section 786.  This is a two-part definition. It requires, first, that that the minor must remain essentially offense free while under supervision, and second, that the minor must not have failed substantially to comply with his or her conditions of probation or diversion.  This “passing grade” definition of satisfactory completion is grounded in case law and was reviewed by members of the California Juvenile Court Judges Association before being included in the bill.

· Restitution orders.  Juvenile courts are mandated by law to impose orders of victim restitution in applicable cases.  These orders may include restitution fines or related court fees.  Even a youth who complies with every probation condition may remain saddled with victim payments that stretch out for years—and may lack a job or other income to make good on the payments. Typically, courts have denied record sealing requests where there is an outstanding restitution obligation.  From a policy perspective it makes little sense to allow restitution orders to block sealing and thus impede the very employment the minor needs to make restitution.  A key, recent California appellate decision holds that an unfulfilled restitution order cannot stand as a barrier to successful completion of probation, where the restitution order can be enforced as a civil judgment. AB 666 incorporates this rationale by providing that an unfulfilled order of restitution shall not preclude record sealing where the restitution order is convertible to a civil judgment.

· Post sealing access to records. Some of the arguments over AB 666 revolve around the ability of law enforcement and probation agencies to access juvenile records after they have been ordered sealed by the court. Under the traditional sealing law (Section 781) prosecutors, police and probation departments may not access a sealed record, even to make subsequent case processing decisions, with very narrow exceptions (see endnote 4).   SB 1038 expanded post-sealing access for prosecutors and probation departments (in auto-sealing cases under WIC Section 786) in order to determine eligibility for deferred entry of judgment if the minor comes back on another arrest.  Now prosecutors and sheriffs opposed to AB 666 want still wider access to sealed records in order to manage cases on subsequent referrals. The Chief Probation Officers of California (CPOC) have sponsored their own pending bill to amend Section 786 by letting probation officers open and examine sealed records to make program and placement decisions in subsequent felony proceedings (AB 989, Cooper). 
  The debate over the extent of post-sealing access is continuing. The sponsors of AB 666 seek to preserve the lines drawn by existing law (under Section 781), which provides that upon sealing, the offense is deemed “not to have occurred” for all purposes, including recycled use by prosecutors in follow-up cases. The sponsors also seek to prevent a turnkey policy on sealing that allows multiple agencies to re-visit sealed records for various uses, because in real world terms such a policy reduces control over the information while facilitating file-fishing expeditions and leaks that can compromise an individual’s job, educational or military status. 

· Data collection and research. Other amendments to AB 666 ensure that the new process for court auto-sealing of delinquency records does not disrupt the ability of state and local agencies to meet data collection and reporting requirements imposed by other provisions of law.  These amendments permit public agencies to access sealed records in their custody in order to meet data collection mandates, with the proviso that no personally identifying information from the sealed record can be disseminated or released. A companion amendment provides access to sealed records under parallel conditions for juvenile justice research projects that are approved by the Juvenile Court.

Opposition and support: AB 666 clears the Assembly and is pending in the Senate

Early on, AB 666 drew support from defense organizations, like the California Public Defenders Association, and from an array of youth advocacy and service organizations—including the Youth Law Center, the Center for Juvenile & Criminal Justice, the Children’s Defense Fund and Legal Services for Prisoners with Children. Support also came from the Juvenile Court Judges Association of California.   A key player—the Chief Probation Officers of California (CPOC)--  has withheld support because probation departments don’t like the extension of auto-sealing orders to cover their records, and they continue to seek wider post-sealing access to records. The California District Attorneys Association opposed AB 666, later to be joined by California State Sheriffs Association; both had opposed SB 1038, the original bill establishing the new auto-sealing process, throughout 2014.
With expert management from lawmaker Mark Stone and his Chief of Staff, Rebecca Marcus, AB 666 cleared the Assembly and headed for a June hearing in the Senate Public Safety Committee.  There, with SB 1038 author Mark Leno on the Committee, the cleanup bill was expected to earn easy passage. Unexpectedly, the hearing on June 23rd veered out of control. A Sacramento County Deputy District Attorney vilified the measure in a rambling  ten minute statement, alleging that AB 666 would cripple the ability of prosecutors, probation and child welfare agencies to manage their caseloads.  She claimed that AB 666 was offensive to public safety and that rapists would get their records sealed under the bill.  These claims, while vastly exaggerated, instilled doubt in the mind of Committee Chair Senator Loni Hancock, and the bill was pulled from the day’s calendar.   Over the next week, proponents were able to clarify the actual scope of the bill, and the author accepted an amendment limiting the bill’s application to “other public agencies” outside the juvenile justice system. With confidence restored among a majority of committee members, the bill was approved on a 5-1 vote. 
AB 666 will now need to clear the Senate Appropriations Committee, where the central issue will be potential costs incurred by courts, probation and others.  If approved it will go back to the Assembly for concurrence in amendments, and then to the Governor.  The Governor will surely pause to consider the views of prosecutors, even though their objections relate mainly to the core policy on auto-sealing which the Governor approved when he signed SB 1038 in September of 2014.  Proponents of the bill will press for a signature on the clean-up bill, based on the compelling need to establish a working implementation framework for SB 1038. Supporters will remind the Governor that adolescents who have earned their way to satisfactory completion of probation or diversion need an effective and accessible sealing process in order to get a job, apply to college and serve their country in the armed forces. 

That 19 year old we described at the outset—the one with moderate offense history who’s filling out the job application—should not be condemned to unemployment or job loss based on his old juvenile justice history. If the core rehabilitative principle underlying the juvenile justice system has any merit or meaning, that young person, after satisfying conditions of probation and diversion, must be unshackled and supported by law to be able to advance successfully into the adult world of work, service, family and community. (
� California Labor Code Section 432.7 prohibits employers from asking job applicants to disclose arrests that did not result in a conviction or about convictions for which the record has been sealed by the court.  This section does not bar employers from asking about convictions where the record was not sealed. Furthermore, it is framed in the context and language of the adult criminal justice system and, except for a reference to juvenile misdemeanor records sealed under Penal Code Section 1230.45, is silent as to employer obligations related to juvenile justice arrests or adjudications.  This may well indicate a need to update California law on the limits of what employers can ask job applicants to disclose about their juvenile justice histories.


� Colleges and universities enquire about criminal history for reasons that include their interest in assuring campus safety in an atmosphere of growing concern about school-based violence. Increasingly, however, civil rights, racial equity and youth advocacy groups have challenged the practice of questioning prospective students about offense histories, particularly where the probe goes to events that may be stale, trivial or discriminatory in blocking access to higher education. Two recent editorials in the New York Times give support to New York state legislative proposals to reduce or eliminate these college admission hurdles. See “College Applications and Criminal Records”, New York Times Editorial, March 15, 2015; and “A Chance at College for Ex Offenders”, New York Times Editorial, September 21, 2014.  In the 2014 opinion piece the Editorial Board said, “The practice of collecting criminal information became widespread at colleges in 2006 . But some schools hold even minor offenses like alcohol convictions and juvenile offenses against students. One problem is that the rap sheets colleges often look at can contain youthful offenses that have been sealed by the courts and should never be used in this way.  Students who manage to duck these questions at the community college level encounter them later when they try to enroll in four-year colleges or apply for master’s degree or doctoral programs. Of course, many young people with criminal records are discouraged by the ordeal and give up on college altogether”.  


� Welfare and Institutions Code (WIC) Section 781.  This section was included in the comprehensive 1961 juvenile justice code revision known as the Arnold Kendrick Juvenile Court Law, derived from similar provision that were in effect in California as long ago as 1937.  It authorizes the court to seal and effectively expunge a qualifying juvenile record where the minor has not subsequently been convicted of a felony or a misdemeanor involving moral turpitude AND where “rehabilitation has been attained to the satisfaction of the court”. Since the 1961 revision Section 781 has retained the provision that, upon sealing of the record, the “proceedings in the case shall be deemed never to have occurred and the person may properly reply accordingly in any inquiry about the events, the records of which have been ordered to be sealed”.  Section 781 also provides that a person subject to lifetime registration as a sex offender whose record is sealed by the court is relieved of the registration requirement.  It provides as well for the court-ordered sealing of arrest and probation records in cases where no petition was filed and there was no further prosecution of the case. 





� Once sealed by court order under WIC Section 781, the record cannot be unsealed or accessed by any agency and “shall not be open to inspection” except under the narrow circumstances and exceptions specified in Section 781. Those exceptions are limited to defamation cases in which the court may approve limited use of the sealed information; to Department of Motor Vehicle records for defined uses including insurance ratings; and access by the Court to determine an eligibility for continuing foster care benefits to age 21 (AB 12). Beyond these stated exceptions there is no authority in Section 781 for the sealed record to be accessed post-sealing by probation officers or district attorneys to support case processing or prosecution upon a subsequent arrest or referral. 





� Proposition 21 eliminated language in Section 781 that had permitted a record based on commission of a listed WIC 707 (b) serious offense to be sealed by the court after a waiting period of six years from the time of commission of the offense.  Prior to 1994, the waiting period for sealing of a record involving a WIC 707 (b) listed offense had been three years.





� Judge Leonard Edwards, in a 2015 review of California’s juvenile court sealing law, cites information polled from probation officers and fellow judges to the effect that record sealing under Section 781 (sealing by petition) is obtained in fewer than 10 percent of adjudicated cases.  According to one probation source interviewed by Judge Edwards, “Most persons who have probation contact either are not advised, forget, or don’t care about their 781 rights, hence only a small fraction of records are sealed.”  See “Juvenile Record Sealing Doesn’t Work: Here’s How to Fix”, in The Bench, California Judges Association, Winter 2015, page 8.  As to the fees courts can charge to process petitions for sealing, pending legislation (SB 504) would relieve persons under age 26 from having to pay court-imposed fees in order to process petitions for sealing under Section 781; see endnote 12.





�  Long before this recent line of U.S. Supreme Court cases, a California Second District Court of Appeal had�this to say about the impact of an (uncleared) juvenile justice record. “While the juvenile court law provides that adjudication of a minor to be a ward of the court shall not be deemed to be a conviction of crime, nevertheless, for all practical purposes, this is a legal fiction, presenting a challenge to credulity and doing violence to reason…. It is common knowledge that such an adjudication when based upon a charge of committing an act that amounts to a felony is a blight upon the character of and is a serious impediment to the future of such minors. Let him attempt to enter the armed services of his country or obtain a position of honor and trust and he is immediately confronted with his juvenile record.” In re Contreras, 109 Cal.App.2d 787, 789 (1955).





� The two-part definition of “satisfactory completion” in AB 666 draws first from the sealing-by-petition statute, WIC Section 781, which states that in order to qualify for sealing and dismissal,  the minor must not have committed a felony or a misdemeanor involving moral turpitude since the termination of jurisdiction.  The second leg of the AB 666 definition-- that the minor has “not failed substantially to comply with the reasonable orders of probation that are within his or her capacity to perform”--   derives from the input of practitioners and judges and from California case law.  An issue raised in this context was whether the minor must be required to have completed all conditions and orders of probation in order to meet the satisfactory completion threshold for sealing.  This approach was rejected for several reasons—including the fact that most probation orders include performance checklists that are difficult to impossible to meet on a 100% compliance basis (e.g., “minor shall obey all orders of parents or guardian”, “minor shall attend all school classes”, “minor shall observe court imposed curfew hours”).  See also In Re Timothy N., 216 Cal.App. 4th, 725 (2013), where the issue was whether the minor had attained “successful completion” of probation in order to qualify for a plea agreement.  In that case, Timothy had fulfilled all probation conditions but had not been able to complete restitution payments ordered by the court.  On appeal, the Fourth District Court of Appeals ruled that successful completion did not require that all probation conditions must have been met by the minor, and that successful completion is established if the minor has not engaged in behavior for which probation could be revoked.  In a footnote, the Timothy N. court noted as well that the Legislature has defined successful completion of probation under Megan’s Law (applicable to sex offenders) as not having been convicted of another offense or probation violation under supervision resulting in jail or state prison commitment.  Taking these factors and rulings into account, AB 666 incorporates a “passing grade” standard for satisfactory completion of probation, rather than standard that would require minors to perform at a 100% and error-free level on all conditions included in the probation order. This rationale and the definition in AB 666 were reviewed by experienced bench officers in the Juvenile Court Judges Association of California before being included in the bill.





� Juvenile Courts are required to impose victim restitution orders in applicable cases (WIC Section 730.6, 730.7).  However, Section 730.6 (r) provides that a restitution order and a related court fine may be converted to and enforced as a civil judgment.  The case referenced in endnote 8, In re Timothy N. involved a minor who had a plea agreement with the Juvenile Court, to the effect that the court agreed to dismiss a felony burglary charge and reduce it to a misdemeanor upon the minor’s “successful completion of probation”.  The minor completed all probation conditions but was unable to pay $20,000 still owed in restitution payments. The court ruled that where the restitution order was converted to a civil judgment under the provisions of WIC Section 730.6 (r), the failure to have fulfilled the restitution order could not be used to support the trial court’s conclusion that the minor had not successfully completed probation.  The court cited WIC Section 730.6 (m) which states that probation may not be revoked by the court for non-willful failure to make court-ordered restitution payments. The court concluded that “The fact that Timothy was unable to pay the full restitution mount during his probationary period does not provide a basis for finding that he failed to successfully complete probation”. From a policy perspective, the Timothy N. ruling supports the concept that the minor’s prospects for making good on restitution payments may depend on his or her ability to access gainful employment—access which may be impeded by an outstanding, unsealed juvenile record.





� AB 666 provides that probation departments may access a sealed record where a subsequent felony petition is filed against the minor. The information thus accessed in the sealed record may be used to make subsequent program referral and placement decisions but not to impose new sanctions, penalties or detention upon the minor. In the Assembly Public Safety Committee, both AB 989 and AB 666 were conformed, adopting the same probation access language in this regard. 





� Judge Leonard Edwards, in the article on record sealing cited in endnote 6, describes the ease with which employers, investigators, credit agencies, reporters and others can gather information from supposedly confidential juvenile records: “… it is widely known that almost anyone who makes the effort can get another person’s juvenile record. Employers, credit reporting agencies, educational institutions, insurance companies, newspaper reporters, and social service agencies are known to use investigators and other contacts to discover juvenile records. The use of “insiders” such as present or former employees at law enforcement agencies or probation departments has long been an effective means of gaining access to otherwise confidential records.” Edwards, op. cit., endnote 6.





� Another juvenile record sealing bill that could go to the Governor this year is SB 504 (Lara, D. – Bell Gardens), which would relieve persons under the age of 26 from court fees that some counties impose for processing petitions to seal juvenile records under Welfare and Institutions Code Section 781 or Penal Code Section 1203.45.  Like AB 666, SB 504 as amended includes a provision that the court may not deny the sealing request on the basis that the petitioner still owes restitution payments that are enforceable as a civil judgment, or that the petitioner has outstanding court-imposed restitution fines or fees.  





