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CALIFORNIA GOVERNOR SIGNS NEW LAW ASSURING ACCESS TO JOBS 

FOR JUSTICE SYSTEM YOUTH
by David Steinhart

California Governor Jerry Brown has approved a key employment law measure that will remove barriers to jobs for individuals having some history of juvenile justice system involvement.  
 
Assembly Bill 1843, by Mark Stone (D. - Santa Cruz), modifies California law as to what an employer can ask a job applicant about juvenile offense history.  The Labor Code has historically allowed employers to ask job seekers about a past criminal “conviction”.  However, there has been confusion in the business sector about whether a conviction includes a juvenile offense.    AB 1843 now makes it crystal clear that convictions do not include juvenile justice events-- and that asking about juvenile justice history (with rare exceptions) is off limits.  
Over the last three years, California law has changed to improve re-entry and employment prospects for youth emerging from justice system control.  Many of these job seekers are youth of color and youth from communities with high unemployment rates-- who may be knocked out of the job marketplace by a juvenile offense record.  Taking this into account, lawmakers in 2014 and 2015 created a new and more “user friendly” process for the sealing of juvenile offense records. Previously, those records could only be sealed after long waiting periods, and petitioners needed a lawyer to navigate a cumbersome court hearing process. Under the revised sealing laws, the Court will seal the record on its own initiative upon satisfactory completion of probation or diversion. When the record is sealed, the underlying offense is deemed not to have occurred. For thousands of California youth each year, the new auto sealing process is removing old barriers to employment, higher education and military service. 

Juvenile Court Judges take the lead on employment law reform

In 2016, judge emeritus Leonard Edwards-- a nationally respected leader and scholar on Juvenile Courts-- asked Assembly Member Mark Stone to address the job needs of justice system youth from a different angle. The Labor Code needed to catch up with juvenile justice codes on access to jobs. The California Juvenile Court Judges Association became sponsors of AB 1843.  Commonweal joined the effort as an advisor and expert on the legal issues, and support for the bill came from organizations including the California Teachers Association, the California Department of Justice, and labor and youth service organizations. The bill did the following:
· Amended Labor Code Section 432.7 by stating that juvenile justice histories and findings are not “convictions” and cannot be accessed or used by employers in job applications, interviews and hiring generally.  The change did not take away the employer’s ability to ask about adult convictions.
· Added juvenile offense information to the crime history information that cannot be transmitted by law enforcement agencies to employers.

· Modified the Labor Code exception that gives defined health facilities (such as hospitals or nursing homes) wide latitude to inquire into offense histories, including arrests, for any listed sex offense (where the job involves contact with patients) or drug offense (where the job involves access to drug supplies). The change limited the extent to which health facilities can ask job seekers about juvenile justice history. 

A turbulent ride through the Legislature
AB 1843 was immediately opposed by the California Chamber of Commerce and by health facility employers.  The Chamber wanted to clarify the Labor Code in the opposite direction--  in other words, to expand rather than reduce the scope of inquiry into juvenile justice history. The facility operators wanted to hang on to a Labor Code exemption that allowed them to ask job applicants about any sex or drug arrest, juvenile or adult, where the job involved contact with patients or access to drug supplies.  Bills sponsors and the author, Mark Stone, negotiated at length with the health facility associations.  To address their concerns, the bill was amended to allow health facilities to ask job applicants about juvenile justice adjudications going back five years, for the same sex and drug crimes they could ask adults about.  
The opponents were not satisfied. Their lobbyists furiously attacked AB 1843, circulating exaggerated claims about the bill and trying to kill it on the Senate floor.  They told Senators that AB 1843 would change the law to allow juvenile murderers and rapists to obtain jobs without discovery of their crimes. Though untrue, these claims worked to produce razor thin floor votes. In heated and contentious roll calls in the last week of the legislative session, AB 1843 squeaked out of both houses with bare majority votes. 
AB 1843 is signed into law--  what it bodes for the future
Despite its stormy passage through the Legislature, AB 1843 was signed by Governor Brown on September 27th with an effective date of January 1, 2017.  All California employers will need to take heed of the policy and hiring practice rules that are now clarified by the bill.  Job application forms that fail to distinguish juvenile offenses from adult convictions will need to be revised.  Under the bill, the ban on seeking and using juvenile justice information applies to the full hiring process including interviews and hiring criteria and decision-making-- so companies and human resource officers will need to adjust their practices accordingly.   The rules remain somewhat different for health facility employers who keep their special allowance to ask about juvenile sex and drug offenses that are job-related.  Moreover, criminal background checks required for certain jobs by other provisions of law are not affected and will continue within legal parameters, which usually means the check is confined to a search for adult convictions.  

There is no mandate in AB 1843 that forces employers to comply with its provisions. The statutory penalties for non-compliance were not altered by the bill.  Those penalties remain modest, allowing an aggrieved party to sue an employer for $200 to $500 in damages depending on the nature of the violation. A violation can also be prosecuted as a misdemeanor with a fine not to exceed $500.  These penalties are not high incentives for compliance or change. Nevertheless, even if business-sector compliance remains essentially voluntary, the policies now clarified by AB 1843 will provide youth employment and other advocates with authority to monitor and press for necessary accommodations in hiring practices.

Together, the California reforms on record sealing and employment law over the last three years are important reaffirmations of juvenile justice system principles and goals. It is well accepted that the juvenile justice system is built on a foundation of rehabilitation, and that youth emerging from system control should have positive options for employment, higher education and transition to adulthood. But when antiquated laws convey a contrary message--- that the pathway to recovery will remain clouded or blocked by offense histories for years to come-- it is time for change. In California, the time for change in record sealing and employment law has arrived. The hope is that these important law changes will be reflected in new measures of success--  higher levels of employment, more college enrollment, lower recidivism rates and safer communities all around.

For further information on this and other youth justice law and policy issues,  please direct your inquiries to David Steinhart, Director of the Juvenile Justice Program, at (415) 388-6666 or by email to jj@commonweal.org.
